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JUDGMENT:

1

DR.TANZIL-UR-RAHMAN, CHIEF JUSTICE.- This Criminal

Appeal arises out of judgment dated 10-8-1991 in Hudood case No.319/87,

’passedi RY the learned Ist Aaamongl District and Segsion§ Judge

. l -
(East) Karachi, whereby the learned Judge convicted the appellant
for committing sodomy with a boy of about five yeérs :old and sentenced
him to R.I., for five years, fine of Rs.2,500/—: and thirty stripv'es.‘__ % il

In default of payment of fine to suffer further R.I., for one year.. .

i

2 " The facts briefly stated are that on 17-3-1987 at about -

3.30 p.m., the appellant who livev'é',vin ‘the neighbourhood off the victim,
Rizwan, thk him to his house éﬁn'{d after bolting the dbor from 1n51de Rl

committed sodomy on him fo_x‘(:ibl'}f,_afte‘i“ s‘gripir;g off ithe trouser = = |
of the victim which caused him.pain and hlézz.f:sg_fcaiz"t'e'd'Wéeping.’;"’I‘-he‘app"élllhﬁt".i

.afte,r"/committing the asetiof sodomy released the v‘ictim‘ from his house'."

SRR S

'The victim came to his house, narrated the incident to her mother

who, on arrival of her husband,"gﬁ;r_epeated the same to the compléinanﬁ
. Muhammad Akhtar, father of the victim, who took the boy to the
. Police Station and lodged the FIR against th.e“afppellaﬁt the 'same

day at about 6.00 p.m. - The' Police after usuélf‘ invesfigation' submitted |

the challan against the appellant on 23-4-1987 for trial under'seqtic;nf

. 12 of the Offence of Zina (Enforc'e"men‘.t of Hudo;od) ‘Ordinance, 1979.: ]

3. The prosecution produced in all six Witnesses. PN :

Muhammad Hanif stated that abo‘ut;'.fo'ur years back at about 8.00 p.m.

‘ k- : j o
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when he returned from his business, he saw the police standing at

the door of the appellant. The police called him and obtained his

L.T.I.v He, however, stated that he did not know anything about

the incident. The said witness was :declared hostile. In cross-exami-

nation he, however, denied the suggestion thé_t he, ‘h“as resiled from

the evidence at the instance Qf the ;appelllant‘.%

i

4, P.W.2 Khan Bahadur', .S‘.I};,_Policé“Station Malir, deposed

in the Court that on 17-3-1987 he was posted.ds S.I., P.S. Malir.
He was at the police station where the complairiant Muhammad Akhtar

came and lodged his report. He had come alongwith his son, P.W.5

| , RRLIN o RS . | i
(the victim). He had ’to_ld him that the appellant, Kashif Nadeem alias
Papbi had committed,sodb‘hﬁ'y»with his son PW Ri‘z'wan‘. He then recorded
his FIR which was produced byg him as Ex.7. He further stated that !
he had "éccdmpanied the complainaﬁt to the place of incident and visited

i
I
|

the same in the presence of Mushirs, namely; Mahtab and Muhammad
Hanif and prepared the Mushirnama (Ex.8). ; He lalso recovered one

'Chadar' from there and sealed the same in‘the'présence of"'t,'he Mushirs,
i‘ecorded;the statements of the 'wifneg_s’es, ‘arrested the appellant in

the presence of the same Mushirs, -prepared the Mushirnama: of arrest,'

obtained their signatures and prodiuced the same as Ex.9. He referred

the victim to the Medical Officer and sent clothesf of the ap'peil'aﬁt'::
and 'Chadar' to the Chemicai Ekaminer for examination and report(Ex.10)

and after 'completing‘.the invesﬁgétioh he challaned the appéllant,.an‘a.%gjs ;
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- is pdfent and can perform the sexual a‘ct.;” He prc)duced_M.L.'iNo.875(8l7

Medico Legal Officer, Civil Hospital Karachi, deposed that on 17-3-1987

-son of Syed Rashidul Islam, age'd‘about 14 'years, male with history

of sodomy as an acﬁng agent. - On” examination 'of the appellant he '

dated 17-3-1987 (Ex.11) which bears his si’gngttu‘r'esz.i

! -
7 pi)

sent him up for tridl. In cross-examination he, however, denied '-t_.-he
suggestion that he had demanded rupees one thousand from the appellant's

father for letting off his son. P.W.3 Dy.Captain Shaukat Hﬁs"é,ain, G

at about 11.10 p.m. Malir Police Station produced one Kashif Nadeen

found his weight to be 110v'p.ollmlds -and of; .‘5'.—1%—' 1n v.height. On genérfatl
examination of the culprit he was , vi.’nt‘ér‘;e'gliia_, ﬁ_}f__ound ‘t"o be ":a young

boy aged about 14 years, conscious, co-operative, well Orientéd’in

time and SPACE. ... s en.snsswsssdi secondary sexual character well |
developed, clOth'cs: 'nof changed.‘iﬁ?nfprostatic mas‘lsagg. There is 'ereétior:rlz':v'

of penis". The witness sta}t_eld_.thét in his opinion "he (the' culprit)

i« .

Bie Dr.Captain Shaukat Hussain (P.W.3) also examined R_i'zw'an- 2

son of Muhammad Akhtar, (the victim) ag"ed‘ ébo_u-t five yéars. H:e,.

deposed in Court that on 17.3.1987 at 10.30 p.m. the boy Rizwan -

was brought to him by 'a'_cons‘ta‘ble‘ of Malir police station’ with history

of sodomy as passive agent. “Time of occurrence, he stated, would .

be during 3.30 p.m. — 5.00 p.m. on 17-3-1987. On’ genefal'exérﬁination

of the child he found his height to be 3'-4" and weight 36 pounds. , .

The said "victim was ”'a'li_‘tﬂe boy, his clothes were not changed

o



and was found stained with blood(Paijama). There was congesion

in the anal region. There was also tearing and laceration. Rectal
3 |

slides were taken and sent for chemical examination" In his opinion,

sexual act was performed on boy (sodomy), .duratibn was fresh.

In cross-examination he stated that the Paijama of the victim boy

was taken by him in custody and it was sealed. It was then handed

over to P.C. Muhammad Yousuf. He denied the suggestion that
he had not examined the accused and/or obtained Rs.1000/- from .
the father of the complainant and manipulated:the present. Medical

Certificate.
y \x!

6. : The chemical examiner's report was also brought on
record wherein, inter-alia, the description of articles contained = -

in the parcel sent for chemical exa:mi'nation;offvictim;‘,f Rizwah",""listied"'as:
"l. Dirty white colour paijama of victim Rizwan Spsim parcel

2. Light green colour shalwar of Accused Kashif Nadeem. .
in parcel. ' :

3. White and Blue stmped colour chaddar from spot ......
in parcel. S e ; i : e

4. Two rectal slides w1th swab of v1ct1m Rlzwan Sin packet.

5. Two Urethral shdes w1th swab of Accused Kashlf Nadeem. e

in packet ‘ y . - , oot : 5

The result of chemical analysis by .Dr.Ab'dul_IIady' Khan Sherwani, : o
!

Chemical Examiner to the Gover-nmé.uti~‘=df'-' Slndh, Karachi, reads

as under:-
"Human semen belonging to group ngn detected in the
above said article No. three only.
Semen not detected in the above said remalmng‘ article
No. one, two, four and five.
Human blood belonging to group "O" detected in the:
above said article No. one and four "
. P.W.4 Muhammad Akhtar, the fathé;r of the victim, deposed

N .
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that on the day and time of the occurrence he had' gone to visit to

his sister at her house and returned b'ack‘at; about 4.00 p.m. On

return he was informed ‘oy his wife about the incident. He further

deposed that he as well as his wife had seen the anus of Rizwan

fon &
|

which was badly injured and bleeding was continued from his a‘nh‘s.'

and his Shalwar was stained with blood. Due to pain in his anus f

" he was weeping. He ther‘l‘ took. him to poliée ?stationi Maiir gc;lo‘hyv_;
and lodged the FIR agair‘lst'the éccused. The policelvreferred his ‘
son (the wvictim) . for medicél e'xavmination to hqspital. P.W.b Rjzwan
| (the wvictim) who w‘as examined on 1.0—6—-199:1 after ‘at.)out four years
of the incident and so rea‘chedi the a'ge of nn.inke :ye.ar‘s,v'was in the
first instance, put to cortdi-n _questioﬁs by the Courf to test his
intelligence. . He was then oxammod ;p}{;.‘..;pl'hﬂ‘e:'AE..P.P..'fOI‘ the State.
The said witness stated that‘on‘ the day arié time ‘of_the,,i_nc‘ide'nt
he had gone to call his elder sister from the Gali wﬂe:e t}he victim
used to reside. At that time whep he was. .calliﬁg h1s elaef sistér. :
e ] |

- Pappi came out from his house and said 'to him that he had, brought

a ball and called him to ‘come and play with him. He too,k'him' to

his house andllaid down on:tbg coach. He r}a};sec‘l cr;eé anq the
accused tied his mouth with thé cloth and forgibly t(gok off his trouserl
and started committing sodqmy Onhlm ‘Aft'(:-zr com:mitting‘?thé
sodomy, he unlocked his room and left hixln:o.u;t‘s‘i(.ie his:_house.. He

then returned back to his house with weeping‘ eyes-and that due
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to the act of the accused he was feeling g‘rc-;jat'i.pzain in his anus.

He informed about the incident to his mother. ' The Doctor at the

!

hospital had examined- him. The ppliee had also recorded his statement.

In cross-examination he stated that he had also made colm;:plllaint' !

about the incident to his fat‘her‘ after he had returned back home

after Aseein‘g his sister. He also stated'_'tp,him,.that-, the ;aét.-.i,cﬁf:csibdom'f was
committed with him by Pal;pi. | P.W.G Mst.Shahida Begum, fhe

.mother of Ithe victim, deposed that' the accuseid: Pappi used to reside

at a distance of one house from her house:. On 17-3-1987 at about

3.30 p.m. the incident took place. At that time 'she was washing

the clothes at her house. She heard the voices of weeping of her :

1
{

son Rizwan, coming from door side and then she immediately rrshed
towards the door of the house and inquired from him about his
weeping. He informed her that the accused Pappi had committed

sodomy on him. She saw the trouser of her son, so also his anus
¥ o ; i '

both were stained with blood and: semen.. 'At»:’chaf'time h'ef husband .

had gone to his sister. On- his return, she ihforméd ;him__..about ‘ i
the incident. Rizwan was talge,ri ’co‘poli.ce station. .Sh'e had not

Sl

gone to police station at that time. Police had jrecord’éd her st'atem.ent_

~under section 161 Cr.P.C. In cross—examinatid_n, she denied the

suggestion that her son had mot disclosed thée name of the accused

Pappi. She categorically stated that the name Qf acéﬁsed ‘was disclosed

by her son as offender. - - ¥ j il

P
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8. The appellant's statement under section 342 Cr.P.C., was
recorded. As usual, he denied the incident and statéd that he has

been falsely implicated due to enmity. He, hoWever,'b declined to

_examine himself on oath under section 340(2) Cr.P.C. or lead any -
evidence in his defence. . o i

9. I have heard the learnei:il»cbunsel for the a_ppellé'mt as well

. e
|

as the ‘St.a‘ce .

10. - Learned counsel for the appellant at the out-set took a . :

plea that the appellant being a minor is protected.un_def the/Sind.s o4

Children Act, 1955, and is lie{ble to no punishment as provided under

~sections 68, 69 and 70 of th'e.said Act. In the alternative it was }‘}f

submitted by him that though the f{ippellant was charged under section |

12 of the Offence of Zina (Enforcémgen{t of Hudébd) Ordinance, v1979,
‘he appears to have been convicted and sent"(-z_nced under section 7 of

_the said Ordinance. At bes’c',' ':hé_ _'Was‘:rliabrlé-::-'tb-” b.ea';'con:victedi,u_nde_rﬁ

section 377 PPC.
- 11. As regards the first plea, that the-appellan‘tvbeiﬁg a minor

is protected under the provisions of Sind Children Act, 1955, and is

[

not liable to-any puhishment, it seems pertinent to reproduce the relevant
; . | { . 2

o

provisions of Sections 68, 69 and 70 of the Sai_d Act which read as

|

under: -

"S.68. Sentences that may not be passed onvchild.——}‘-(1).Notwithstanding‘
any thing to the contrary contained in any law, no youthful offende_r shall
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be sentenced to death or transp01tat10n or 1mprlsonment "

|

(2) When a child is found to have commmed an offence of 50 serlous
- a nature that the Court is of oplmon that no pumshment 'whlch under
the prov151ons of this Act it is authomscd to 1nﬂ1ct, 1s suff1c1ent or
when the Court is satlsfled that the child is- of 50 unruly or of SO
depraved a character that he cannot be committed to a: certified échoci
or detained in a_»place of safety and that none of the other methods
in which the case may be legally dealt with is sui'table,‘ the Court
shall order the offe‘nder't‘o, bc kept in safe cusjtcdy in such pla‘ce or
manner as it thinks fit and shall reﬁort the case for the orders of

the Provincial Government."

"S.69. Expressions "conviction" and "sentences" not to be used in

relation to children.- Save as provided.in this Act, the words
"conviction" and "éentence” sﬁali coasc to bo uscd in relation to chi_ldrczr ‘
dealt with under this Act and any refel‘errce: 1n 'ahy e‘nactment' to a person
convicted,a conviction or a sentence shall in‘the} case, of’ "a":chiid be cons~
trﬁ'ed':fas a»irc‘fercncc;tO"'a"person.:found guilty -‘of’lah"off'encc,:alffinding’_cf

‘guilty “or an order made upon such a findirig as ‘the case may be."

"8.70. No proceedings under Chapter VIII of Cr1m1na1 Procedure Code

agamst ch11d == Notw1thstand1ng any thmg to the contrary contamed

in the Code no proceedmgs shall be 1nst1tuted and no order shall be

passed against a child under Chapter VIII of_ the: said Code'.”

12 The Sind Children A'ct,‘f 1955, 'is a consolidat;‘e‘d . statute

relating to the law for the custody, protection, treatment and rehabili-
“tation of children and jmuthful offenders and fcr; trial of youthful

offenders in the Province of Sind."Bysect101'x 1 of the said Acvt, it
was extended to the whole of the AProﬁvince of Sind including. Khairpur

District. However, as to its commencement, section 2 proifiaéd thafc ;,'

section 1 of the said Act shall come into force.at once, whereas

the rest of the Act, or any provision thereof, shall come into forée
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“it has been observed as under :-

— 10 —

i Ly ‘
| } . \ \
in any area on such date as the Provincial Government may, by

notification in the official Gazette, specify. The Sind Children

o ;‘ , N
Act, 1955 was, thus extended to Karachi by the Sind Actl XIV of

1975 and was made applicable to the said area by notification dvated"'l

5-3-1976 published in the same Government Gazette, 1976, Pa,rt' Lyl

page 772 with effect from 5-3-1976. Such notification has been

produced by the learned cognsel for the appgllant in bourt on T7th
of January, 1992. The piea as té ?’che question of,t}:le‘ applicablity
of the provisions of .sections 68, 69and _.:70‘ Q‘f fhe.‘s;ai_d_ A‘ct. as raised
in this Court was taken up before the learned tfial Jlidgg,. who
rgjecting the same, observed;th‘ét ff.tAhe‘prQ'V'isions of;;section .67’

68 and 69 of the Sindh Children Act, 1955;; v«;ré”not applicable

to the facts and circumstances of the present case. If any authority

is needed reference may be had to Niaz Mohammad Vs. State

i

reported in 1985 Pakistan Criminal Law Journal; 1030, 'in which

i
!

T 3 . =

"This punishment is to be awardIe'd to an offénéler
irrespective of hils{‘age. Thus the Is_aid.o'zidina‘ncte doéﬂs.
not méke‘any discrimination in respect ofva'ge':of an
offender so far as the sentence laid |down in the above
section, whether he is a child or an. adult. Thlié the
provision of Children Act, being' contrary to the 'proviSion'
of section 12 of the said Ordinar;ce, éshall ‘be deemed ¢
to be inoperative or having been 'suéerseded by the
provision of the said Ordinance." o '

13 . It is noticeable that éuﬁfsection(a)' df secfion 2. of the:

Offence of Zina(Enforcement of -I-Iudood) Ordinance, 1979, 'definesl

; “‘;. ;

an "adult" means a person who has attained,"being a rril-al'e,; the e

N

I
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age of eighteen years,o'r,r 'Eeing'la female, the age of sixteen yeax‘-s,‘
or has attained‘ puberty.  In thé instant case according to the
medical evidence the appenant_hﬁg attamed puber‘ty and thus in
the eye of Shari'ah and Ordihéﬁce Y'\;UIV of 197918 an adult. The

provision of section 5 of the Sind Cﬁﬁldfen Act, 1955 which

prescribes that for the purpo‘se‘ ‘of the'iAét,g . a person shall be

deemed to be a child, if such person had not attained the. age . of 16

years,will be read subservient to the provision of the Ordinance

VII of 1979 as by virtue of Article 143 of the Constitution in case
¥ ’
of inconsistency. . between the Federal and Provincial law, the. .
. | : .

il

Federal law shall prevail to the extent of that repugnéncy. Moréover,

it has been provided undell*_. section 3 of the Offeng:e'o;f Zina
(Enforcement of Hudood) Ordinance, 1979, ;chat the provisions

of the said Ordinance shall have effect‘notWithstéﬁdi‘ng'any’fhing
contained in any other law for the fimej bemg in fdrge. The pielzi

of the learned counsel for the applicability?of. the proVisions of::

sections 68, 69 and 70 of the Sind Children Act, 1955, in:derogation

of the provisions of Ordinanlce" VII of 1979 is, ther_efofé,l dev;oid,'ofv‘ it

any of merit. : ce e o TR R
14. As regards the question of oom‘riction;‘;under"séc”tion 7 -
of the Offence of Zina (Enforcément of Hudood) Ordinance, 1979

and the sentences pass_éd thereunder, th_é Jlearned counsel for" i

the appellant submitted that the offence, if for the sake of argument .

is taken to have' been proved;"ﬂwill. not ]b“‘e that of zina but of i

R\
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sodomy. Section 7 of the Zina Ordinance reads as under:-

"Punishment for zina or zina-bil-jabr where convict .

not an adult. A person guilty of zina or zina-bil-jabr

shall, if he is not an adult, be, puniShed with'impri$onment
of either descriptiop for a term‘which may extend to

five years, or with fin(‘-z‘, or with bqth, and may also

be awarded the pUniéhﬁienf of \;vhipping'not exceeding_:
thirty stripes: |

Provided that, in’ the case of zina-bil-jabr, if

|

L]

the offender is not under- the age of fifteen years, the
punishment of whipping shall ‘be awarded with or withqut

any other punishment."

15. Zina as defined in Islamic Law, generally speaking, is

o W 5 . RN
wilful sexual intercourse between a man and a woman without being

I

validly marrie‘d.‘ té’ea'ch":othe'r, whe‘reasv a. person is ‘sl'léid to have
committed zina-bil-jabr :if'_he or she 'lhé‘s sexual interc’oﬂx'se with
/a'{/voman or man, as the .”c_as':e may be, wﬂo}n he'oir s;he is'not ,vali.dlly
married,against the will and vwit‘hout the cénsent, of the victim.
The facts as disclosed in the case are suffiqieht" to indicate that

ENEES B e
the offence committed by the appellént is fchat of sodomy and not
zipa and, therefé_re, Ith.e- prp{zg%;si’cms of seg‘;cion 7of t}%e Zina‘Or.dinance
are not éttracted in the c‘.;siske.l" »Reﬁajnce has been'plliéjlced by ‘t.h'e‘
learneq counsel for the.ap.pellant"on 'Qa‘waln‘eer‘l—i;vl-':ludpoclij? by‘ '
Dr.Tanzil-ur-Rahman, _2nd edition, pup’. Qanoqn—ji—i{ptupg"ighal%é,:' :
Lahore, pp. 84—85 énfd .8'I6.' 1 would, therl‘efore,‘ agree 'With the

%

learned counsel for the appellant and so with the learned Additional
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Advocate General, Sind, fhat- the‘of‘fence alleged to have been
committed by the appellant f_alls_uhaei*“ séction 377 PPC and not

under section 7 of Ordinance VII of 1979. The appellaint, if at

all , should have been punished under section 377 PPC. It is true

that the appellant has been charged under section 12 of the Ordinance

i

VII of 1979, but under section 237 Cr.P.C., when a p}ersbn is

charged with one offence, he can be convicted of another, read

with Section 20 of the Ordihancé.

!

16. It now seems adv'antageous to make a survey of the -

relevant case-law on the subject as laid down by this Court and -

1

i
|

|

the Shari'at Appebllate Bench of the Sup_reme: Court, /

'

< 17 (15 In the case of Nazir Ahmad and another Vs. The State

jo
I

(PLD 1982 FSC 252), the accus{éd was challaned under ‘section 12
of the Offence of Zina (Enforcement of Hi;dood) vOr:dir"xa’nue,_ 197:9‘, :

‘and:was found guilty under the same section for ‘s‘od_omy.‘ ,{“'I.T;hev". b

N

Prosecution version was proved by the victim, and'four:other witnesses.

The accused;:a 13 years . oIfd%bpy,':*»u:was sentenced on account
of slender age to one year R.I., ten whips and a fine of Rs.200/-
and the other two accused, (the gippéll‘ants) ‘t‘o.‘foﬁr.y'ears Ral.yoeach, i

15 whips and Rs.200/- fine each. On appeal it was observed by -

this Court that sub-section(:Z)(af)-;‘o‘}‘_: 'the‘ Offerice of Zina (Enforcement ::

of Hudood) Ordinance, 1979, defines adult as meaning_ a person

is

who has attained, being a male, the age of eighte’én years or beirigj ,

: e
’Yi\/
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a female the age of sixteen years, or has attained puberty. Thus

'

a male or female of lesser age than prescribed above can also

be an adult if he/she has attained puberty.
Fo

In that case it i

was further observed that "it is clear from the medical evidence

'
Sl |

that Nazir Ahmad appell"an't has virtually:beéﬂ held to be an adult

since he is capable of performing the sex‘ual‘ act which according

. to the evidence he performed."'

(ii) In the case of Muhammad Naseer Vs The State

(PLD 1988 FSC 58), a Full Bench vof'five'HQ‘n;‘ble Judges including

[

the then Hon'ble Chief Justice observed that ‘;for probability that
the offence may fall undef' th:e Hﬁdood law and not’the l'o_i-dinary
law, é’che trial of such an offen'ce should always be cendﬁctedf ’
under the Hudood law ahd__if need be eonvictiOn may be recorded
in/view of section 20 firef- prlovi_so‘ of the ﬁudood Oi‘dinence.

7

(iii)  The above judgment was referred: to, by ‘alDivision :

Bench of this Ceurt in a recent case reported as Muzammil Shah

Vs The State (1990 P.Cr.L.J. 1682).: It vyva_s,vh_bweverv, obsex'ved

"

that when the acc.used is charge;d'un'der. the pr‘ovisiehs of Hudood
Ordinance and any other 'lax‘,v,f'the:‘Fede'ral‘ ]Sharia't Ceurt has the
jurisdiction. It implies thé;c the charge before the vtrial GourE Mg |
the provision of Hudood law wil'l, give appellat'e juris__di‘ction to fhis

Court, that is, if the accused is charged exclusively for an offence

other than Hudood law, this Co%xf'cj has no appellatefjurisdiction‘.‘

. !

o o @
‘ W_/, i
< e L g i
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(iv) In the case of Muhammad Tufail Vs. State (PLD 1984 BSC: 289

i it . i |

the appellant was convicted under section 377 PPC for vcommitting sodomy

‘with a boy aged about 9-10 years. The appellant‘:‘.waS'.'= found. 'tofber; S |
15/16 years old and that he ‘h'ad reached th:e 'ag:e .of_pube'r‘;y and tas -
physically and mentally fit to perform sexual act. The se'ntence“of ’
imprisonment of two years R‘._'I. .undér seciﬁiovn 37 PPC és.%v;rarded ‘to.i,
the convict was enhanced to four'y‘ears R.I. The fine of ‘Rs.‘ZOdO/—'..";was,
however, maintained; in default to unde‘rgo fﬁfther 3O P (ox o gi‘x\ m‘ontr}sb‘

B g

was ordered by this Court.

(v) In the case of Abdul Waheed Vs. The State (NLR 1984 SD 400),
the appellant was convicted by the learned trial Judge under section 12
of the Offence of Zina (Enforccment of I—Iujdobd) LQrdi}nanc‘eA, 1979, and

sentenced to ‘suffer R.I. for ten yearé and a 'fine of Rs.1000/- or in

i

default further R.I. for three months and was also sentenced to
whipping numbering ten stripes; was further_,cohvicted for»thé offence
under section 377 PPC and sentenced to R.I. for a period of five years

and was, also to pay a fine of Rs.1000/- or in default to undergo R.I.

‘ i\!“‘

for further period of three months. On appeal, :this Court upheld;‘the

|
conviction and sentences and.the appeal was dismissed.

i

(vi) In the case of Tahir Shah Vs. State (NLR 1985 SD 113), the
learned trial Judge convicted both ‘the app’ellantsiunderf'sec‘tion %2 of
the Offence of Zina (Enforcement of Hudood) Ordinance, 1979 and under

sections 377, 365 and 170 PPC and each was sentenced to five years R.I.,

™
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whipping numbering 30 stripes and a fine of. Rs.1000/- or in default
to undergo three months R.I. under section 12 of the Offence of

Zina (Enforcement of Hlidood) Ordinance, 1979, and under section -

377 PPC to five years R.I., under section 365 PPC to one y_ear‘_‘_R.I:.

and fine of Rs.500/- or in defauzlyt to undergol one and a. half month
R.I. and under section 170 PPC to one year R.I. On gppeal to this
Court, the offence under section 12 of the Offence of. Zi‘na(‘jEﬁ.fo'rc‘vément
of Hudood) Ordinance, 1979, and section 377 PPC StC‘)O,d_‘prox{?d‘ f? ’chc
hilt. Conviction and senfencgs iln :both the charges gweré ma_intziine;i

and the appeai, to thatv e‘xtent, was dism‘issed". They were, however,

acquitted under sections 365 and 170 PPC. .'

(vii) In the case of Zulfigar Vs: The Sta’te _('PLD v198v5 FSC 404), the -
appellant- was found guilty and s‘ventehced under section 1'2 of the Ofij'enée ,
of Zina (Enforcement of Hudodd) .Ordiﬁance, 1979, to undergo R.I, fo:r

ten years plus whipping nﬁmbering‘ ten s'tripéré and fine of Rs.2000/- or.

in default of payment of fine further R.I. for three months. The

f

accused was further convicted and sentenced:under section. . 377 :PPC:to

undergo ten years R.I. and fine _o:f Rs.2000/- or in default of payment %

1

- . further R,I. for three months. Both the sentences wexje ordered to : |
b ) (

run concurr'e‘htly. The appellant was ‘fui"th'er‘ ordered,td‘péy compenSation

of Rs.2000/- under section 544-A Cr.P.C. or in default to undergo

further R.I. for three months. The victim, m that case, at t_he'rel‘ev"ént

time was 5/6 years of age whereas the aplp'ellan:t.iln the opinion bf_ the jEs

o
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Doctor was found capable to performb sexual intercourse. On appeal

the conviction and sentences of the appellant under section 12 of the

¥

Offence of Zina (Enforcement of Hudood) OrdihQnoe, 1979,‘ were set

|
aside. However, the conviction under scction 377 PPC was maintained
but the sentences were reduced to R.I. for three years aud fine of

Rs.1000/- or in deféult further R.I. for two months. " The amount of'

. compensation was ordered to be paid to the victim.

i

(viii) In the case of Shamas Saeced Ahmad Khan Vs. .Shafaullah

(1985 SCMR 1822), thce cuh'victio_n by'learned trial Court under sectio;ﬁ
377 PPC, being legal and prl'éper,' v;las reétored. In.fhét, 'Icése thé
apbellant aged about 15 years an‘d.‘a studer':lt_ of 10th Clicissl Wé:ls,; as’   ;
usual, returning to his viliage from the schog.)l.- On way at t‘_}‘\e»v.“‘éi],w:'jv
level crossing he was s‘copped_i by the two respondents‘. Shafaullah armed

with pistol and dagger and his cousin armed with knife. They forc_ed

~ him under threat to move a few paces from there and in the depression

of the water channel described as"_Kha’d,f‘they ¢ommﬁtted sodomy on him

one after the other. They _wére chargéd gn:der sectioﬁ 12 .of the.
Ordinance. ‘-I‘héy_iwem also, add‘ed‘tq.t:tnhe :chgf_ge pnder ,sectj_ongw Pp(f,
The learned trial Judge fou'r'l'd that the pro’sﬁeféu{‘ion ca‘seiundevr ;ection
12 of the Ordinance and under séc‘;ion 377 PPC stood ,proycd against

the respondents. For their conviction under section 12 of the Ordinance

il i v"‘ :
they were sentenced to ten years‘!'R.I. and fine of Rs.5000/- or in

" default one year R.I. and in addition ten stripes. For the offence

. /\\’\\\_/’/ T : ‘ ;' ' s

r
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of Rs.5000/- or in default one year R.I. The sentence of rigorous ’ %

weynder seclion o

imprisonment was ordered to run concurrently.' The entire amount
of fine, if recovered, was to bhe paid as compensation to the complainant.
On appeal this Court, on reappraisal of the entire evidence on record

acquitted the accused. On specialv leave granted to the appellant, *

(victim) , the Hon'ble Supreme Court, (Shariat Appellate Bench), set

aside the.order of .acquittal and the conviction under. section 377‘{,3"PPC‘:.was‘ |

restored. Both the respondents were sentenced to three years R.I.,
a fine of Rs.20,000/- each or in default to undérgo R.I. for two years.
Half of the fine realized from each to be paid as compenSation to the l

appellant. Benefit under section 382-B cr.P.C. ‘was also granted to

€

them.

(1) In the case of Muhammad A‘kiitéifl"v,s ._M,Muhamfnad Shafique

‘(1986,SCMR 533), respondent No.l was acquitted of the Charge'uhder
section 12 of the Offence of Zina (Enforcement of Hudood ) Ordinanée,. '
1979, but was convicted for the Q\i‘ffe.nce under section 377 PPC.  ‘In
appeal, on a petition for special leave, the. sentence under section

377 PPC was reduced to five years R.I. and fine of Rs.2000/- or in

default one year R.I. with Abeneﬁ"c of section 382-B CI‘.P.C.~ The

Shariat Appellate Bench of the Supreme Court maintained the judgfpent

ol anmtittal b thic Court on the charece under' section 12 of the Ordi-
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offender. Leave to appeal was,_therefore‘, refused. a0 i

(x) In the case of Naib-Subedar Muhammad Ayub Vs. Muhammad

Nawaz and 2 others (1987 SCMR 370), the appellant was convicted

under section 377 PPC and sentenced to five years R.I., and a fine of

Rs.5000/~. On appeal, this Cotirt set aside the conviction and

acquitted the accused. On. appeé]_ by the complainant the Shariat
o \
Appellate Bench of the Supréme Court reverting the judgment of this “ i
s | f |
| i | . ’
Court , set -aside. the acquittal of the respondents under section 377 y
i 4 : ‘ i
PPC and convicted and sentenced to five years R.I. and fine of | . HE |

- Rs.5000/- or in default R.I. for two years, upholding the trial Court's ‘
| R SR

|

judgment. b L T

(x1) In the case of Muhammad Akram Vs. The State (1990 SCMR

1962) the appellant was found guilﬁy under section 12 of the Offence

of Zina (Enfor‘cement of I-Iudood)‘b Ordinance, 1979, and»wa:s svenvte'noje.(“j

to 15 years R..I., twenty striiaes; and a fine ‘of Rs.5000/—: or i.n default ' ‘
| to undergo further R.I. for one yedr. Hev‘was also'ponvictéa "unqzef'
section 377 PPC: and was: s'eritencedj to ten years R.I. with fine of
'Rs.3000/- and in default to undergo further R.I. for six months. On
appeal this Court acéuitted _.the abﬁellant und:er sec‘ﬁon 12 of the
Ordinance, however, he was cor‘;vvi.ct”e_d'luvﬁde‘r'sec‘tioir.x. 37l7"P_PC‘ but for i
being under age his sentence wgs ‘reduced to two yegrs Rl The :

fine was, however, maintained. The «-‘Shafivat. Appel_lét'e Bench of the

Supreme Court, on appeal did not interfere with it and maintained the

judgment of this Court.
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18 For the aforesaid discussion, the conviction of .the
appellant is altered to section 377 PPC,  In view of the young age
of the appellant and being: first offender, he is sentenced to two
years R.I., whiéh is the .mi.nimum sentence prescribed uader iavy

~ for the offénce under section 377 PPC. The sfentenée of fine will
remain intact. In default of payment‘qf. fine to su:ffer further
‘R.I., for six monthé. The sente,ric“e {)f whipping is slet aside.

With the above modification, the appeal is dismissed.

19. The appellant present on I;aii ‘be taken into custody
and sent to prison to serve out the remaining sentence. He will,"

however, not be entitled to the benefit under section 382-B Cr.P.C.

, o ( Dr.Tanzil-ur-Rahman )
“Approved for reporting. Chiel Justise

AP

(Chief Justice)

Karachi, the
7th January, 1992.
Nasecer. . i




